AP 7310

Administrative Procedure
Chapter 7 — Human Resources

AP 7310 NEPOTISM

References:
Government Code Sections 1090 et seq. and 12940 et seq.

The Vice President, Human Resources, or his/her/their designee, shall be responsible
for implementing this procedure.

Definition

For the purpose of this procedure, a close relative shall be defined as spouse/domestic
partner, son, son-in-law, daughter, daughter-in-law, mother, mother-in-law, father,
father-in-law, brother, brother-in-law, sister, sister-in-law, grandmother,
grandmother-in-law, grandfather, grandfather-in-law, grandchild of the employee, or any
person living in the immediate household of the employee.

Hiring
A close relative of an applicant may not be involved in any aspect of the hiring process.

Employees are prohibited from making or influencing personnel decisions about an
employee who is a close relative, as defined above.

Supervision

If an employee is appointed or promoted to a position which would place him/her/them
in direct supervision of a close relative or if two employees get married and a direct
supervisory relationship exists between them:

A. Either one of the two individuals shall be reassigned to a comparable position
where the potential for nepotism does not exist

B. Or, in those instances where the reassignment of a close relative is not in the
best interests of the College, all supervisory or evaluative functions for the
related person shall be carried out by the next higher supervisor, manager, or
administrator.

Applicants for employment must declare on their District applications their relatives or
immediate family members who are current District employees, or members of the
Board of Trustees.

Present employees working in the same department or division who become relatives
must notify the Human Resources Office. If that relationship causes or it is reasonably
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foreseeable that it will cause a conflict of interest or a problem with supervision, safety,
security, or morale, the District will make every attempt to reassign one of the
employees or will make arrangements which mitigate the problems until such a transfer
is possible.

Also see BP 7310 Nepotism, the Personnel Commission’s Rules, and the related
collective bargaining agreements for applicable employee groups.

Approved: March 11, 2014
Revised: March 11, 2014; November 8, 2023
(Replaces former LBCC AR 3019)



Legal Citations for AP 7310

Government Code Sections 1090 et seq. and 12940 et seq.

GOVERNMENT CODE - GOV
TITLE 1. GENERAL [100 - 7914]
( Title 1 enacted by Stats. 1943, Ch. 134. )
DIVISION 4. PUBLIC OFFICERS AND EMPLOYEES [1000 - 3599]
( Division 4 enacted by Stats. 1943, Ch. 134.)
CHAPTER 1. General [1000 - 1241]
( Chapter 1 enacted by Stats. 1943, Ch. 134.)

ARTICLE 4. Prohibitions Applicable to Specified Officers [1090 - 1099]
( Article 4 enacted by Stats. 1943, Ch. 134. )

1090.

(a) Members of the Legislature, state, county, district, judicial district, and city officers or
employees shall not be financially interested in any contract made by them in their official
capacity, or by any body or board of which they are members. Nor shall state, county,
district, judicial district, and city officers or employees be purchasers at any sale or
vendors at any purchase made by them in their official capacity.

(b) An individual shall not aid or abet a Member of the Legislature or a state, county,
district, judicial district, or city officer or employee in violating subdivision (a).

(c) As used in this article, “district” means any agency of the state formed pursuant to
general law or special act, for the local performance of governmental or proprietary

functions within limited boundaries.
(Amended by Stats. 2014, Ch. 483, Sec. 1. (SB 952) Effective January 1, 2015.)

1090.1.
No officer or employee of the State nor any Member of the Legislature shall accept any

commission for the placement of insurance on behalf of the State.
(Added by Stats. 1957, Ch. 812.)

1091.

(@) An officer shall not be deemed to be interested in a contract entered into by a body or
board of which the officer is a member within the meaning of this article if the officer has
only a remote interest in the contract and if the fact of that interest is disclosed to the
body or board of which the officer is a member and noted in its official records, and
thereafter the body or board authorizes, approves, or ratifies the contract in good faith by
a vote of its membership sufficient for the purpose without counting the vote or votes of
the officer or member with the remote interest.

(b) As used in this article, “remote interest” means any of the following:

(1) That of an officer or employee of a nonprofit entity exempt from taxation pursuant to
Section 501(c)(3) of the Internal Revenue Code (26 U.S.C. Sec. 501(c)(3)), pursuant to
Section 501(c)(5) of the Internal Revenue Code (26 U.S.C. Sec. 501(c)(5)), or a nonprofit
corporation, except as provided in paragraph (8) of subdivision (a) of Section 1091.5.

(2) That of an employee or agent of the contracting party, if the contracting party has 10
or more other employees and if the officer was an employee or agent of that contracting
party for at least three years prior to the officer initially accepting his or her office and the
officer owns less than 3 percent of the shares of stock of the contracting party; and the
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employee or agent is not an officer or director of the contracting party and did not directly
participate in formulating the bid of the contracting party.

For purposes of this paragraph, time of employment with the contracting party by the
officer shall be counted in computing the three-year period specified in this paragraph
even though the contracting party has been converted from one form of business
organization to a different form of business organization within three years of the initial
taking of office by the officer. Time of employment in that case shall be counted only if,
after the transfer or change in organization, the real or ultimate ownership of the
contracting party is the same or substantially similar to that which existed before the
transfer or change in organization. For purposes of this paragraph, stockholders,
bondholders, partners, or other persons holding an interest in the contracting party are
regarded as having the “real or ultimate ownership” of the contracting party.

(3) That of an employee or agent of the contracting party, if all of the following conditions
are met:

(A) The agency of which the person is an officer is a local public agency located in a
county with a population of less than 4,000,000.

(B) The contract is competitively bid and is not for personal services.

(C) The employee or agent is not in a primary management capacity with the contracting
party, is not an officer or director of the contracting party, and holds no ownership
interest in the contracting party.

(D) The contracting party has 10 or more other employees.

(E) The employee or agent did not directly participate in formulating the bid of the
contracting party.

(F) The contracting party is the lowest responsible bidder.

(4) That of a parent in the earnings of his or her minor child for personal services.

(5) That of a landlord or tenant of the contracting party.

(6) That of an attorney of the contracting party or that of an owner, officer, employee, or
agent of a firm that renders, or has rendered, service to the contracting party in the
capacity of stockbroker, insurance agent, insurance broker, real estate agent, or real
estate broker, if these individuals have not received and will not receive remuneration,
consideration, or a commission as a result of the contract and if these individuals have an
ownership interest of 10 percent or more in the law practice or firm, stock brokerage firm,
insurance firm, or real estate firm.

(7) That of a member of a nonprofit corporation formed under the Food and Agricultural
Code or a nonprofit corporation formed under the Corporations Code for the sole purpose
of engaging in the merchandising of agricultural products or the supplying of water.

(8) That of a supplier of goods or services when those goods or services have been
supplied to the contracting party by the officer for at least five years prior to his or her
election or appointment to office.

(9) That of a person subject to the provisions of Section 1090 in any contract or
agreement entered into pursuant to the provisions of the California Land Conservation Act
of 1965.

(10) Except as provided in subdivision (b) of Section 1091.5, that of a director of, or a
person having an ownership interest of, 10 percent or more in a bank, bank holding
company, or savings and loan association with which a party to the contract has a
relationship of borrower or depositor, debtor or creditor.

(11) That of an engineer, geologist, architect, or planner employed by a consulting
engineering, architectural, or planning firm. This paragraph applies only to an employee of
a consulting firm who does not serve in a primary management capacity, and does not
apply to an officer or director of a consulting firm.
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(12) That of an elected officer otherwise subject to Section 1090, in any housing
assistance payment contract entered into pursuant to Section 8 of the United States
Housing Act of 1937 (42 U.S.C. Sec. 1437f) as amended, provided that the housing
assistance payment contract was in existence before Section 1090 became applicable to
the officer and will be renewed or extended only as to the existing tenant, or, in a
jurisdiction in which the rental vacancy rate is less than 5 percent, as to new tenants in a
unit previously under a Section 8 contract. This section applies to any person who became
a public official on or after November 1, 1986.

(13) That of a person receiving salary, per diem, or reimbursement for expenses from a
government entity.

(14) That of a person owning less than 3 percent of the shares of a contracting party that
is a for-profit corporation, provided that the ownership of the shares derived from the
person’s employment with that corporation.

(15) That of a party to litigation involving the body or board of which the officer is a
member in connection with an agreement in which all of the following apply:

(A) The agreement is entered into as part of a settlement of litigation in which the body or
board is represented by legal counsel.

(B) After a review of the merits of the agreement and other relevant facts and
circumstances, a court of competent jurisdiction finds that the agreement serves the
public interest.

(C) The interested member has recused himself or herself from all participation, direct or
indirect, in the making of the agreement on behalf of the body or board.

(16) That of a person who is an officer or employee of an investor-owned utility that is
regulated by the Public Utilities Commission with respect to a contract between the
investor-owned utility and a state, county, district, judicial district, or city body or board
of which the person is a member, if the contract requires the investor-owned utility to
provide energy efficiency rebates or other type of program to encourage energy efficiency
that benefits the public when all of the following apply:

(A) The contract is funded by utility consumers pursuant to regulations of the Public
Utilities Commission.

(B) The contract provides no individual benefit to the person that is not also provided to
the public, and the investor-owned utility receives no direct financial profit from the
contract.

(C) The person has recused himself or herself from all participation in making the contract
on behalf of the state, county, district, judicial district, or city body or board of which he
or she is a member.

(D) The contract implements a program authorized by the Public Utilities Commission.
(17) That of an owner or partner of a firm serving as an appointed member of an
unelected board or commission of the contracting agency if the owner or partner recuses
himself or herself from providing any advice to the contracting agency regarding the
contract between the firm and the contracting agency and from all participation in
reviewing a project that results from that contract.

(c) This section is not applicable to any officer interested in a contract who influences or
attempts to influence another member of the body or board of which he or she is a
member to enter into the contract.

(d) The willful failure of an officer to disclose the fact of his or her interest in a contract
pursuant to this section is punishable as provided in Section 1097. That violation does not
void the contract unless the contracting party had knowledge of the fact of the remote

interest of the officer at the time the contract was executed.
(Amended by Stats. 2015, Ch. 495, Sec. 1. (SB 704) Effective January 1, 2016.)



1091.1.

The prohibition against an interest in contracts provided by this article or any other
provision of law shall not be deemed to prohibit any public officer or member of any public
board or commission from subdividing lands owned by him or in which he has an interest
and which subdivision of lands is effected under the provisions of Division 2 (commencing
with Section 66410) of Title 7 of the Government Code or any local ordinance concerning
subdivisions; provided, that (a) said officer or member of such board or commission shall
first fully disclose the nature of his interest in any such lands to the legislative body
having jurisdiction over the subdivision thereof, and (b) said officer or member of such
board or commission shall not cast his vote upon any matter or contract concerning said

subdivision in any manner whatever.
(Amended by Stats. 1975, Ch. 24.)

1091.2.

Section 1090 shall not apply to any contract or grant made by local workforce investment
boards created pursuant to the federal Workforce Investment Act of 1998 except where
both of the following conditions are met:

(@) The contract or grant directly relates to services to be provided by any member of a
local workforce investment board or the entity the member represents or financially
benefits the member or the entity he or she represents.

(b) The member fails to recuse himself or herself from making, participating in making, or
in any way attempting to use his or her official position to influence a decision on the

grant or grants.
(Amended by Stats. 2000, Ch. 108, Sec. 3. Effective July 10, 2000.)

1091.3.

Section 1090 shall not apply to any contract or grant made by a county children and
families commission created pursuant to the California Children and Families Act of 1998
(Division 108 (commencing with Section 130100) of the Health and Safety Code), except
where both of the following conditions are met:

(@) The contract or grant directly relates to services to be provided by any member of a
county children and families commission or the entity the member represents or
financially benefits the member or the entity he or she represents.

(b) The member fails to recuse himself or herself from making, participating in making, or
in any way attempting to use his or her official position to influence a decision on the

grant or grants.
(Amended by Stats. 2002, Ch. 664, Sec. 88. Effective January 1, 2003.)

1091.4.

(a) As used in Section 1091, “remote interest” also includes a person who has a financial
interest in a contract, if all of the following conditions are met:

(1) The agency of which the person is a board member is a special district serving a
population of less than 5,000 that is a landowner voter district, as defined in Section
56050, that does not distribute water for any domestic use.

(2) The contract is for either of the following:

(A) The maintenance or repair of the district’s property or facilities provided that the need
for maintenance or repair services has been widely advertised. The contract will result in
materially less expense to the district than the expense that would have resulted under
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reasonably available alternatives and review of those alternatives is documented in
records available for public inspection.

(B) The acquisition of property that the governing board of the district has determined is
necessary for the district to carry out its functions at a price not exceeding the value of
the property, as determined in a record available for public inspection by an appraiser
who is a member of a recognized organization of appraisers.

(3) The person did not participate in the formulation of the contract on behalf of the
district.

(4) At a public meeting, the governing body of the district, after review of written
documentation, determines that the property acquisition or maintenance and repair
services cannot otherwise be obtained at a reasonable price and that the contract is in the
best interests of the district, and adopts a resolution stating why the contract is necessary
and in the best interests of the district.

(b) If a party to any proceeding challenges any fact or matter required by paragraph (2),
(3), or (4) of subdivision (a) to qualify as a remote interest under subdivision (a), the

district shall bear the burden of proving this fact or matter.
(Amended by Stats. 2004, Ch. 183, Sec. 132. Effective January 1, 2005.)

1091.5.

(@) An officer or employee shall not be deemed to be interested in a contract if his or her
interest is any of the following:

(1) The ownership of less than 3 percent of the shares of a corporation for profit, provided
that the total annual income to him or her from dividends, including the value of stock
dividends, from the corporation does not exceed 5 percent of his or her total annual
income, and any other payments made to him or her by the corporation do not exceed 5
percent of his or her total annual income.

(2) That of an officer in being reimbursed for his or her actual and necessary expenses
incurred in the performance of official duties.

(3) That of a recipient of public services generally provided by the public body or board of
which he or she is a member, on the same terms and conditions as if he or she were not a
member of the body or board.

(4) That of a landlord or tenant of the contracting party if the contracting party is the
federal government or any federal department or agency, this state or an adjoining state,
any department or agency of this state or an adjoining state, any county or city of this
state or an adjoining state, or any public corporation or special, judicial, or other public
district of this state or an adjoining state unless the subject matter of the contract is the
property in which the officer or employee has the interest as landlord or tenant in which
event his or her interest shall be deemed a remote interest within the meaning of, and
subject to, the provisions of Section 1091.

(5) That of a tenant in a public housing authority created pursuant to Part 2 (commencing
with Section 34200) of Division 24 of the Health and Safety Code in which he or she
serves as a member of the board of commissioners of the authority or of a community
development commission created pursuant to Part 1.7 (commencing with Section 34100)
of Division 24 of the Health and Safety Code.

(6) That of a spouse of an officer or employee of a public agency in his or her spouse’s
employment or officeholding if his or her spouse’s employment or officeholding has
existed for at least one year prior to his or her election or appointment.

(7) That of a nonsalaried member of a nonprofit corporation, provided that this interest is
disclosed to the body or board at the time of the first consideration of the contract, and
provided further that this interest is noted in its official records.
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(8) That of a noncompensated officer of a nonprofit, tax-exempt corporation, which, as
one of its primary purposes, supports the functions of the body or board or to which the
body or board has a legal obligation to give particular consideration, and provided further
that this interest is noted in its official records.

For purposes of this paragraph, an officer is "noncompensated” even though he or she
receives reimbursement from the nonprofit, tax-exempt corporation for necessary travel
and other actual expenses incurred in performing the duties of his or her office.

(9) That of a person receiving salary, per diem, or reimbursement for expenses from a
government entity, unless the contract directly involves the department of the
government entity that employs the officer or employee, provided that the interest is
disclosed to the body or board at the time of consideration of the contract, and provided
further that the interest is noted in its official record.

(10) That of an attorney of the contracting party or that of an owner, officer, employee, or
agent of a firm which renders, or has rendered, service to the contracting party in the
capacity of stockbroker, insurance agent, insurance broker, real estate agent, or real
estate broker, if these individuals have not received and will not receive remuneration,
consideration, or a commission as a result of the contract and if these individuals have an
ownership interest of less than 10 percent in the law practice or firm, stock brokerage
firm, insurance firm, or real estate firm.

(11) Except as provided in subdivision (b), that of an officer or employee of, or a person
having less than a 10-percent ownership interest in, a bank, bank holding company, or
savings and loan association with which a party to the contract has a relationship of
borrower, depositor, debtor, or creditor.

(12) That of (A) a bona fide nonprofit, tax-exempt corporation having among its primary
purposes the conservation, preservation, or restoration of park and natural lands or
historical resources for public benefit, which corporation enters into an agreement with a
public agency to provide services related to park and natural lands or historical resources
and which services are found by the public agency, prior to entering into the agreement or
as part of the agreement, to be necessary to the public interest to plan for, acquire,
protect, conserve, improve, or restore park and natural lands or historical resources for
public purposes and (B) any officer, director, or employee acting pursuant to the
agreement on behalf of the nonprofit corporation. For purposes of this paragraph,
“agreement” includes contracts and grants, and “park,” “natural lands,” and “historical
resources” shall have the meanings set forth in subdivisions (d), (g), and (i) of Section
5902 of the Public Resources Code. Services to be provided to the public agency may
include those studies and related services, acquisitions of property and property interests,
and any activities related to those studies and acquisitions necessary for the conservation,
preservation, improvement, or restoration of park and natural lands or historical
resources.

(13) That of an officer, employee, or member of the Board of Directors of the California
Housing Finance Agency with respect to a loan product or programs if the officer,
employee, or member participated in the planning, discussions, development, or approval
of the loan product or program and both of the following two conditions exist:

(A) The loan product or program is or may be originated by any lender approved by the
agency.

(B) The loan product or program is generally available to qualifying borrowers on terms
and conditions that are substantially the same for all qualifying borrowers at the time the
loan is made.

(14) That of a party to a contract for public services entered into by a special district that
requires a person to be a landowner or a representative of a landowner to serve on the
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board of which the officer or employee is a member, on the same terms and conditions as
if he or she were not a member of the body or board. For purposes of this paragraph,
“public services” includes the powers and purposes generally provided pursuant to
provisions of the Water Code relating to irrigation districts, California water districts,
water storage districts, or reclamation districts.

(b) An officer or employee shall not be deemed to be interested in a contract made
pursuant to competitive bidding under a procedure established by law if his or her sole
interest is that of an officer, director, or employee of a bank or savings and loan
association with which a party to the contract has the relationship of borrower or

depositor, debtor or creditor.
(Amended by Stats. 2013, Ch. 650, Sec. 1. (AB 1090) Effective January 1, 2014.)

1091.6.

An officer who is also a member of the governing body of an organization that has an
interest in, or to which the public agency may transfer an interest in, property that the
public agency may acquire by eminent domain shall not vote on any matter affecting that

organization.
(Added by Stats. 2006, Ch. 594, Sec. 9. Effective January 1, 2007.)

1092.

(@) Every contract made in violation of any of the provisions of Section 1090 may be
avoided at the instance of any party except the officer interested therein. No such
contract may be avoided because of the interest of an officer therein unless the contract is
made in the official capacity of the officer, or by a board or body of which he or she is a
member.

(b) An action under this section shall be commenced within four years after the plaintiff
has discovered, or in the exercise of reasonable care should have discovered, a violation

described in subdivision (a).
(Amended by Stats. 2007, Ch. 68, Sec. 1. Effective January 1, 2008.)

1092.5.

Notwithstanding Section 1092, no lease or purchase of, or encumbrance on, real property
may be avoided, under the terms of Section 1092, in derogation of the interest of a good
faith lessee, purchaser, or encumbrancer where the lessee, purchaser, or encumbrancer
paid value and acquired the interest without actual knowledge of a violation of any of the

provisions of Section 1090.
(Added by Stats. 1981, Ch. 66, Sec. 1.)

1093.

(@) The Treasurer and Controller, county and city officers, and their deputies and clerks
shall not purchase or sell, or in any manner receive for their own or any other person’s
use or benefit any state, county or city warrants, scrip, orders, demands, claims, or other
evidences of indebtedness against the state, or any county or city thereof.

(b) An individual shall not aid or abet the Treasurer, Controller, a county or city officer, or
their deputy or clerk in violating subdivision (a).

(c) This section shall not apply to evidences of indebtedness issued to or held by an
officer, deputy, or clerk for services rendered by them, nor to evidences of the funded

indebtedness of the state, county, or city.
(Amended by Stats. 2014, Ch. 483, Sec. 2. (SB 952) Effective January 1, 2015.)
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1094.

Every officer whose duty it is to audit and allow the accounts of other state, county, or
city officers shall, before allowing such accounts, require each of such officers to make
and file with him an affidavit or certificate under penalty of perjury that he has not
violated any of the provisions of this article, and any individual who wilfully makes and
subscribes such certificate to an account which he knows to be false as to any material
matter shall be guilty of a felony and upon conviction thereof shall be subject to the

penalties prescribed for perjury by the Penal Code of this State.
(Amended by Stats. 1951, Ch. 385.)

1095.
Officers charged with the disbursement of public moneys shall not pay any warrant or
other evidence of indebtedness against the State, county, or city when it has been

purchased, sold, received, or transferred contrary to any of the provisions of this article.
(Enacted by Stats. 1943, Ch. 134.)

1096.

Upon the officer charged with the disbursement of public moneys being informed by
affidavit that any officer, whose account is about to be settled, audited, or paid by him,
has violated any of the provisions of this article, the disbursing officer shall suspend such
settlement or payment, and cause the district attorney to prosecute the officer for such
violation. If judgment is rendered for the defendant upon such prosecution, the disbursing

officer may proceed to settle, audit, or pay the account as if no affidavit had been filed.
(Enacted by Stats. 1943, Ch. 134.)

1097.

(@) Every officer or person prohibited by the laws of this state from making or being
interested in contracts, or from becoming a vendor or purchaser at sales, or from
purchasing scrip or other evidences of indebtedness, including any member of the
governing board of a school district, who willfully violates any of the provisions of those
laws, is punishable by a fine of not more than one thousand dollars ($1,000), or by
imprisonment in the state prison, and is forever disqualified from holding any office in this
state.

(b) An individual who willfully aids or abets an officer or person in violating a prohibition
by the laws of this state from making or being interested in contracts, or from becoming a
vendor or purchaser at sales, or from purchasing scrip, or other evidences of
indebtedness, including any member of the governing board of a school district, is
punishable by a fine of hot more than one thousand dollars ($1,000), or by imprisonment

in the state prison, and is forever disqualified from holding any office in this state.
(Amended by Stats. 2014, Ch. 483, Sec. 3. (SB 952) Effective January 1, 2015.)

1097.1.
(a) The Commission shall have the jurisdiction to commence an administrative action, or a
civil action, as set forth within the limitations of this section and Sections 1097.2, 1097.3,
1097.4, and 1097.5, against an officer or person prohibited by Section 1090 from making
or being interested in contracts, or from becoming a vendor or purchaser at sales, or from
purchasing scrip, or other evidences of indebtedness, including any member of the
governing board of a school district, who violates any provision of those laws or who
causes any other person to violate any provision of those laws.
(b) The Commission shall not have jurisdiction to commence an administrative or civil
action or an investigation that might lead to an administrative or civil action pursuant to
10
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subdivision (a) against a person except upon written authorization from the district
attorney of the county in which the alleged violation occurred. A civil action alleging a
violation of Section 1090 shall not be filed against a person pursuant to this section if the
Attorney General or a district attorney is pursuing a criminal prosecution of that person
pursuant to Section 1097.

(c) (1) The Commission’s duties and authority under the Political Reform Act of 1974 (Title
9 (commencing with Section 81000)) to issue opinions or advice shall not be applicable to
Sections 1090, 1091, 1091.1, 1091.2, 1091.3, 1091.4, 1091.5, 1091.6, or 1097, except
as provided in this subdivision.

(2) A person subject to Section 1090 may request the Commission to issue an opinion or
advice with respect to his or her duties under Section 1090, 1091, 1091.1, 1091.2,
1091.3, 1091.4, 1091.5, and 1091.6. The Commission shall decline to issue an opinion or
advice relating to past conduct.

(3) The Commission shall forward a copy of the request for an opinion or advice to the
Attorney General’s office and the local district attorney prior to proceeding with the advice
or opinion.

(4) When issuing the advice or opinion, the Commission shall either provide to the person
who made the request a copy of any written communications submitted by the Attorney
General or a local district attorney regarding the opinion or advice, or shall advise the
person that no written communications were submitted. The failure of the Attorney
General or a local district attorney to submit a written communication pursuant to this
paragraph shall not give rise to an inference that the Attorney General or local district
attorney agrees with the opinion or advice.

(5) The opinion or advice, when issued, may be offered as evidence of good faith conduct
by the requester in an enforcement proceeding, if the requester truthfully disclosed all
material facts and committed the acts complained of in reliance on the opinion or advice.
Any opinion or advice of the Commission issued pursuant to this subdivision shall not be
admissible by any person other than the requester in any proceeding other than a
proceeding brought by the Commission pursuant to this section. The Commission shall
include in any opinion or advice that it issues pursuant to this subdivision a statement that
the opinion or advice is not admissible in a criminal proceeding against any individual
other than the requester.

(d) A decision issued by the Commission pursuant to an administrative action commenced
pursuant to the jurisdiction established in subdivision (a) shall not be admissible in any
proceeding other than a proceeding brought by the Commission pursuant to this section.
The Commission shall include in any decision it issues pursuant to an administrative action
commenced pursuant to the jurisdiction established in subdivision (a) a statement that
the decision applies only to proceedings brought by the Commission.

(e) The Commission may adopt, amend, and rescind regulations to govern the procedures
of the Commission consistent with the requirements of this section and Sections 1097.2,
1097.3, 1097.4, and 1097.5. These regulations shall be adopted in accordance with the
Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2).

(f) For purposes of this section and Sections 1097.2, 1097.3, 1097.4, and 1097.5,

“Commission” means the Fair Political Practices Commission.
(Amended by Stats. 2014, Ch. 71, Sec. 67. (SB 1304) Effective January 1, 2015.)
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1097.2.

(a) Upon the sworn complaint of a person or on its own initiative, the Commission shall
investigate possible violations of Section 1090, as provided in Section 1097.1. After
complying with subdivision (b) of Section 1097.1, the Commission shall provide a written
notification to the person filing a complaint in the manner described in Section 83115.

(b) The Commission shall not make a finding of probable cause to believe Section 1090
has been violated unless the Commission has notified the person who is alleged to have
violated Section 1090 in the manner described in Section 83115.5.

(c) If the Commission determines there is probable cause to believe Section 1090 has
been violated, it may hold a hearing to determine if a violation has occurred, subject to
the requirements of subdivision (b) of Section 1097.1 and in the manner described in
Section 83116.

(d) If the Commission rejects the decision of an administrative law judge made pursuant
to Section 11517, the Commission shall state the reasons in writing for rejecting the
decision, as required by Section 83116.3.

(e) The Commission shall have all of the subpoena powers provided in Section 83118 to
assist in the performance of the Commission’s duties under this section.

(f) The Commission may refuse to excuse any person from testifying, or from producing
books, records, correspondence, documents, or other evidence in obedience to the
subpoena of the Commission notwithstanding an objection that the testimony or evidence
required of the person may tend to incriminate the person. A person who is compelled,
after having claimed the privilege against self-incrimination, to testify or produce
testimonial evidence, shall not have that testimony or the testimonial evidence the person
produced used against that person in a separate and subsequent prosecution. However,
the individual so testifying shall not be exempt from prosecution and punishment for
perjury committed in so testifying. The Commission shall nhot compel any person to testify
or produce testimonial evidence after the person has claimed the privilege against self-
incrimination unless the Commission has obtained written authorization from the Attorney
General and the district attorney of the county in which the alleged violation occurred.

(g) The Commission shall not commence an administrative action pursuant to this section
against a person who is subject to Section 1090 alleging a violation of that section if the
Commission has commenced a civil action pursuant to Section 1097.3 against that person
for the same violation. For purposes of this subdivision, the commencement of the
administrative action shall be the date of the service of the probable cause hearing notice,
as required by subdivision (b), upon the person alleged to have violated Section 1090.
(h) An administrative action brought pursuant to this section shall be subject to the

requirements of Section 91000.5.
(Added by Stats. 2013, Ch. 650, Sec. 3. (AB 1090) Effective January 1, 2014.)

1097.3.

(a) Subject to the requirements of Section 1097.1, the Commission may file a civil action
for an alleged violation of Section 1090. A person held liable for such a violation shall be
subject to a civil fine payable to the Commission for deposit in the General Fund of the
state in an amount not to exceed the greater of ten thousand dollars ($10,000) or three
times the value of the financial benefit received by the defendant for each violation.

(b) The Commission shall not commence a civil action pursuant to this section alleging a
violation of Section 1090 if the Commission has commenced an administrative action
pursuant to Section 1097.1 against the person for the same violation.
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(c) A civil action brought by the Commission pursuant to this section shall not be filed

more than four years after the date the violation occurred.
(Added by Stats. 2013, Ch. 650, Sec. 4. (AB 1090) Effective January 1, 2014.)

1097 .4.

In addition to any other remedies available, the Commission may obtain a judgment in
superior court for the purpose of collecting any unpaid monetary penalties, fees, or civil
penalties imposed pursuant to Section 1097.1, 1097.2, or 1097.3. Penalties shall be

collected in accordance with Section 91013.5.
(Added by Stats. 2013, Ch. 650, Sec. 5. (AB 1090) Effective January 1, 2014.)

1097.5.

(a) If the time for judicial review of a final Commission order or decision issued pursuant
to Section 1097.2 has lapsed, or if all means of judicial review of the order or decision
have been exhausted, the Commission may apply to the clerk of the superior court for a
judgment to collect the penalties imposed by the order or decision, or the order as
modified in accordance with a decision on judicial review.

(1) The application, which shall include a certified copy of the order or decision, or the
order as modified in accordance with a decision on judicial review, and proof of service of
the order or decision, constitutes a sufficient showing to warrant issuance of the judgment
to collect the penalties. The clerk of the court shall enter the judgment immediately in
conformity with the application.

(2) An application made pursuant to this section shall be made to the clerk of the superior
court in the county where the monetary penalties, fees, or civil penalties were imposed by
the Commission.

(3) A judgment entered in accordance with this section has the same force and effect as,
and is subject to all the provisions of law relating to, a judgment in a civil action and may
be enforced in the same manner as any other judgment of the court in which it is entered.
(4) The Commission may bring an application pursuant to this section only within four
years after the date on which the monetary penalty, fee, or civil penalty was imposed.

(b) The remedy available under this section is in addition to those available under Section

1097.4 or any other law.
(Added by Stats. 2013, Ch. 650, Sec. 6. (AB 1090) Effective January 1, 2014.)

1098.

(@) Any current public officer or employee who willfully and knowingly discloses for
pecuniary gain, to any other person, confidential information acquired by him or her in the
course of his or her official duties, or uses any such information for the purpose of
pecuniary gain, is guilty of a misdemeanor.

(b) As used in this section:

(1) “Confidential information” means information to which all of the following apply:

(A) At the time of the use or disclosure of the information, the information is not a public
record subject to disclosure under the Public Records Act.

(B) At the time of the use or disclosure of the information, the disclosure is prohibited by
(i) a statute, regulation, or rule which applies to the agency in which the officer or
employee serves; (ii) the statement of incompatible activities adopted pursuant to Section
19990 by the agency in which the officer or employee serves; or (iii) a provision in a
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document similar to a statement of incompatible activities if the agency in which the
officer or employee serves is a local agency.

(C) The use or disclosure of the information will have, or could reasonably be expected to
have, a material financial effect on any investment or interest in real property which the
officer or employee, or any person who provides pecuniary gain to the officer or employee
in return for the information, has at the time of the use or disclosure of the information or
acquires within 90 days following the use or disclosure of the information.

(2) For purposes of paragraph (1):

(A) “Interest in real property” has the definition prescribed by Section 82033.

(B) “Investment” has the definition prescribed by Section 82034.

(C) “Material financial effect” has the definition prescribed by Sections 18702 and 18702.2
of Title 2 of the California Administrative Code, as those sections read on September 1,
1987.

(3) “Pecuniary gain” does not include salary or other similar compensation from the
officer’s or the employee’s agency.

(c) This section shall not apply to any disclosure made to any law enforcement agency,
nor to any disclosure made pursuant to Sections 10542 and 10543.

(d) This section is not intended to supersede, amend, or add to subdivision (b) of Section

8920 regarding prohibited conduct of Members of the Legislature.
(Added by Stats. 1987, Ch. 962, Sec. 1.)

1099.

(a) A public officer, including, but not limited to, an appointed or elected member of a
governmental board, commission, committee, or other body, shall not simultaneously hold
two public offices that are incompatible. Offices are incompatible when any of the
following circumstances are present, unless simultaneous holding of the particular offices
is compelled or expressly authorized by law:

(1) Either of the offices may audit, overrule, remove members of, dismiss employees of,
or exercise supervisory powers over the other office or body.

(2) Based on the powers and jurisdiction of the offices, there is a possibility of a
significant clash of duties or loyalties between the offices.

(3) Public policy considerations make it improper for one person to hold both offices.

(b) When two public offices are incompatible, a public officer shall be deemed to have
forfeited the first office upon acceding to the second. This provision is enforceable
pursuant to Section 803 of the Code of Civil Procedure.

(c) This section does not apply to a position of employment, including a civil service
position.

(d) This section shall not apply to a governmental body that has only advisory powers.
(e) For purposes of paragraph (1) of subdivision (a), a member of a multimember body
holds an office that may audit, overrule, remove members of, dismiss employees of, or
exercise supervisory powers over another office when the body has any of these powers
over the other office or over a multimember body that includes that other office.

(f) This section codifies the common law rule prohibiting an individual from holding

incompatible public offices.
(Added by Stats. 2005, Ch. 254, Sec. 1. Effective January 1, 2006.)
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GOVERNMENT CODE - GOV
TITLE 2. GOVERNMENT OF THE STATE OF CALIFORNIA [8000 - 22980]
( Title 2 enacted by Stats. 1943, Ch. 134. )
DIVISION 3. EXECUTIVE DEPARTMENT [11000 - 15986]
( Division 3 added by Stats. 1945, Ch. 111.)
PART 2.8. DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING [12900 - 12996]
( Part 2.8 added by Stats. 1980, Ch. 992. )
CHAPTER 6. Discrimination Prohibited [12940 - 12957]
( Chapter 6 added by Stats. 1980, Ch. 992. )

ARTICLE 1. Unlawful Practices, Generally [12940 - 12952]
( Article 1 added by Stats. 1980, Ch. 992. )

12940.

It is an unlawful employment practice, unless based upon a bona fide occupational
qualification, or, except where based upon applicable security regulations established by
the United States or the State of California:

(a) For an employer, because of the race, religious creed, color, national origin, ancestry,
physical disability, mental disability, medical condition, genetic information, marital
status, sex, gender, gender identity, gender expression, age, sexual orientation, or
military and veteran status of any person, to refuse to hire or employ the person or to
refuse to select the person for a training program leading to employment, or to bar or to
discharge the person from employment or from a training program leading to
employment, or to discriminate against the person in compensation or in terms,
conditions, or privileges of employment.

(1) This part does not prohibit an employer from refusing to hire or discharging an
employee with a physical or mental disability, or subject an employer to any legal liability
resulting from the refusal to employ or the discharge of an employee with a physical or
mental disability, if the employee, because of a physical or mental disability, is unable to
perform the employee’s essential duties even with reasonable accommodations, or cannot
perform those duties in a manner that would not endanger the employee’s health or
safety or the health or safety of others even with reasonable accommodations.

(2) This part does not prohibit an employer from refusing to hire or discharging an
employee who, because of the employee’s medical condition, is unable to perform the
employee’s essential duties even with reasonable accommodations, or cannot perform
those duties in a manner that would not endanger the employee’s health or safety or the
health or safety of others even with reasonable accommodations. Nothing in this part shall
subject an employer to any legal liability resulting from the refusal to employ or the
discharge of an employee who, because of the employee’s medical condition, is unable to
perform the employee’s essential duties, or cannot perform those duties in a manner that
would not endanger the employee’s health or safety or the health or safety of others even
with reasonable accommodations.

(3) Nothing in this part relating to discrimination on account of marital status shall do
either of the following:

(A) Affect the right of an employer to reasonably regulate, for reasons of supervision,
safety, security, or morale, the working of spouses in the same department, division, or
facility, consistent with the rules and regulations adopted by the commission.

(B) Prohibit bona fide health plans from providing additional or greater benefits to
employees with dependents than to those employees without or with fewer dependents.
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(4) Nothing in this part relating to discrimination on account of sex shall affect the right of
an employer to use veteran status as a factor in employee selection or to give special
consideration to Vietham-era veterans.

(5) (A) This part does not prohibit an employer from refusing to employ an individual
because of the individual’s age if the law compels or provides for that refusal. Promotions
within the existing staff, hiring or promotion on the basis of experience and training,
rehiring on the basis of seniority and prior service with the employer, or hiring under an
established recruiting program from high schools, colleges, universities, or trade schools
do not, in and of themselves, constitute unlawful employment practices.

(B) The provisions of this part relating to discrimination on the basis of age do not prohibit
an employer from providing health benefits or health care reimbursement plans to retired
persons that are altered, reduced, or eliminated when the person becomes eligible for
Medicare health benefits. This subparagraph applies to all retiree health benefit plans and
contractual provisions or practices concerning retiree health benefits and health care
reimbursement plans in effect on or after January 1, 2011.

(b) For a labor organization, because of the race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, genetic information,
marital status, sex, gender, gender identity, gender expression, age, sexual orientation,
or military and veteran status of any person, to exclude, expel, or restrict from its
membership the person, or to provide only second-class or segregated membership or to
discriminate against any person because of the race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, genetic information,
marital status, sex, gender, gender identity, gender expression, age, sexual orientation,
or military and veteran status of the person in the election of officers of the labor
organization or in the selection of the labor organization’s staff or to discriminate in any
way against any of its members or against any employer or against any person employed
by an employer.

(c) For any person to discriminate against any person in the selection, termination,
training, or other terms or treatment of that person in any apprenticeship training
program, any other training program leading to employment, an unpaid internship, or
another limited duration program to provide unpaid work experience for that person
because of the race, religious creed, color, national origin, ancestry, physical disability,
mental disability, medical condition, genetic information, marital status, sex, gender,
gender identity, gender expression, age, sexual orientation, or military and veteran status
of the person discriminated against.

(d) For any employer or employment agency to print or circulate or cause to be printed or
circulated any publication, or to make any nonjob-related inquiry of an employee or
applicant, either verbal or through use of an application form, that expresses, directly or
indirectly, any limitation, specification, or discrimination as to race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age, sexual
orientation, or military and veteran status, or any intent to make any such limitation,
specification, or discrimination. This part does not prohibit an employer or employment
agency from inquiring into the age of an applicant, or from specifying age limitations, if
the law compels or provides for that action.

(e) (1) Except as provided in paragraph (2) or (3), for any employer or employment
agency to require any medical or psychological examination of an applicant, to make any
medical or psychological inquiry of an applicant, to make any inquiry whether an applicant
has a mental disability or physical disability or medical condition, or to make any inquiry
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regarding the nature or severity of a physical disability, mental disability, or medical
condition.

(2) Notwithstanding paragraph (1), an employer or employment agency may inquire into
the ability of an applicant to perform job-related functions and may respond to an
applicant’s request for reasonable accommodation.

(3) Notwithstanding paragraph (1), an employer or employment agency may require a
medical or psychological examination or make a medical or psychological inquiry of a job
applicant after an employment offer has been made but prior to the commencement of
employment duties, provided that the examination or inquiry is job related and consistent
with business necessity and that all entering employees in the same job classification are
subject to the same examination or inquiry.

(f) (1) Except as provided in paragraph (2), for any employer or employment agency to
require any medical or psychological examination of an employee, to make any medical or
psychological inquiry of an employee, to make any inquiry whether an employee has a
mental disability, physical disability, or medical condition, or to make any inquiry
regarding the nature or severity of a physical disability, mental disability, or medical
condition.

(2) Notwithstanding paragraph (1), an employer or employment agency may require any
examinations or inquiries that it can show to be job related and consistent with business
necessity. An employer or employment agency may conduct voluntary medical
examinations, including voluntary medical histories, which are part of an employee health
program available to employees at that worksite.

(g) For any employer, labor organization, or employment agency to harass, discharge,
expel, or otherwise discriminate against any person because the person has made a
report pursuant to Section 11161.8 of the Penal Code that prohibits retaliation against
hospital employees who report suspected patient abuse by health facilities or community
care facilities.

(h) For any employer, labor organization, employment agency, or person to discharge,
expel, or otherwise discriminate against any person because the person has opposed any
practices forbidden under this part or because the person has filed a complaint, testified,
or assisted in any proceeding under this part.

(i) For any person to aid, abet, incite, compel, or coerce the doing of any of the acts
forbidden under this part, or to attempt to do so.

(j) (1) For an employer, labor organization, employment agency, apprenticeship training
program or any training program leading to employment, or any other person, because of
race, religious creed, color, national origin, ancestry, physical disability, mental disability,
medical condition, genetic information, marital status, sex, gender, gender identity,
gender expression, age, sexual orientation, or military and veteran status, to harass an
employee, an applicant, an unpaid intern or volunteer, or a person providing services
pursuant to a contract. Harassment of an employee, an applicant, an unpaid intern or
volunteer, or a person providing services pursuant to a contract by an employee, other
than an agent or supervisor, shall be unlawful if the entity, or its agents or supervisors,
knows or should have known of this conduct and fails to take immediate and appropriate
corrective action. An employer may also be responsible for the acts of nonemployees, with
respect to sexual harassment of employees, applicants, unpaid interns or volunteers, or
persons providing services pursuant to a contract in the workplace, if the employer, or its
agents or supervisors, knows or should have known of the conduct and fails to take
immediate and appropriate corrective action. In reviewing cases involving the acts of
nonemployees, the extent of the employer’s control and any other legal responsibility that
the employer may have with respect to the conduct of those nonemployees shall be
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considered. An entity shall take all reasonable steps to prevent harassment from
occurring. Loss of tangible job benefits shall not be necessary in order to establish
harassment.

(2) The provisions of this subdivision are declaratory of existing law, except for the new
duties imposed on employers with regard to harassment.

(3) An employee of an entity subject to this subdivision is personally liable for any
harassment prohibited by this section that is perpetrated by the employee, regardless of
whether the employer or covered entity knows or should have known of the conduct and
fails to take immediate and appropriate corrective action.

(4) (A) For purposes of this subdivision only, “employer” means any person regularly
employing one or more persons or regularly receiving the services of one or more persons
providing services pursuant to a contract, or any person acting as an agent of an
employer, directly or indirectly, the state, or any political or civil subdivision of the state,
and cities. The definition of “employer” in subdivision (d) of Section 12926 applies to all
provisions of this section other than this subdivision.

(B) Notwithstanding subparagraph (A), for purposes of this subdivision, “employer” does
not include a religious association or corporation not organized for private profit, except
as provided in Section 12926.2.

(C) For purposes of this subdivision, “harassment” because of sex includes sexual
harassment, gender harassment, and harassment based on pregnancy, childbirth, or
related medical conditions. Sexually harassing conduct need not be motivated by sexual
desire.

(5) For purposes of this subdivision, “a person providing services pursuant to a contract”
means a person who meets all of the following criteria:

(A) The person has the right to control the performance of the contract for services and
discretion as to the manner of performance.

(B) The person is customarily engaged in an independently established business.

(C) The person has control over the time and place the work is performed, supplies the
tools and instruments used in the work, and performs work that requires a particular skill
not ordinarily used in the course of the employer’s work.

(k) For an employer, labor organization, employment agency, apprenticeship training
program, or any training program leading to employment, to fail to take all reasonable
steps necessary to prevent discrimination and harassment from occurring.

() (1) For an employer or other entity covered by this part to refuse to hire or employ a
person or to refuse to select a person for a training program leading to employment or to
bar or to discharge a person from employment or from a training program leading to
employment, or to discriminate against a person in compensation or in terms, conditions,
or privileges of employment because of a conflict between the person’s religious belief or
observance and any employment requirement, unless the employer or other entity
covered by this part demonstrates that it has explored any available reasonable
alternative means of accommodating the religious belief or observance, including the
possibilities of excusing the person from those duties that conflict with the person’s
religious belief or observance or permitting those duties to be performed at another time
or by another person, but is unable to reasonably accommodate the religious belief or
observance without undue hardship, as defined in subdivision (u) of Section 12926, on the
conduct of the business of the employer or other entity covered by this part. Religious
belief or observance, as used in this section, includes, but is not limited to, observance of
a Sabbath or other religious holy day or days, reasonable time necessary for travel prior
and subsequent to a religious observance, and religious dress practice and religious
grooming practice as described in subdivision (q) of Section 12926. This subdivision shall
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also apply to an apprenticeship training program, an unpaid internship, and any other
program to provide unpaid experience for a person in the workplace or industry.

(2) An accommodation of an individual’s religious dress practice or religious grooming
practice is not reasonable if the accommodation requires segregation of the individual
from other employees or the public.

(3) An accommodation is not required under this subdivision if it would result in a
violation of this part or any other law prohibiting discrimination or protecting civil rights,
including subdivision (b) of Section 51 of the Civil Code and Section 11135 of this code.
(4) For an employer or other entity covered by this part to, in addition to the employee
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate
against a person for requesting accommodation under this subdivision, regardless of
whether the request was granted.

(m) (1) For an employer or other entity covered by this part to fail to make reasonable
accommodation for the known physical or mental disability of an applicant or employee.
Nothing in this subdivision or in paragraph (1) or (2) of subdivision (a) shall be construed
to require an accommodation that is demonstrated by the employer or other covered
entity to produce undue hardship, as defined in subdivision (u) of Section 12926, to its
operation.

(2) For an employer or other entity covered by this part to, in addition to the employee
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate
against a person for requesting accommodation under this subdivision, regardless of
whether the request was granted.

(n) For an employer or other entity covered by this part to fail to engage in a timely, good
faith, interactive process with the employee or applicant to determine effective reasonable
accommodations, if any, in response to a request for reasonable accommodation by an
employee or applicant with a known physical or mental disability or known medical
condition.

(o) For an employer or other entity covered by this part, to subject, directly or indirectly,
any employee, applicant, or other person to a test for the presence of a genetic
characteristic.

(p) Nothing in this section shall be interpreted as preventing the ability of employers to
identify members of the military or veterans for purposes of awarding a veteran’s

preference as permitted by law.
(Amended by Stats. 2017, Ch. 799, Sec. 6. (AB 1556) Effective January 1, 2018.)

12940.1.

For the purposes of paragraph (1) of subdivision (a) of Section 12940, it shall be
presumed that an individual with heart trouble, as referred to in Section 3212 of the Labor
Code, applying for either a firefighter position or participation in an apprenticeship training
program leading to employment in that position, if the actual duties require physical,
active fire suppression, or a law enforcement position, the principal duties of which clearly
consist of active law enforcement, could not perform those duties in a manner that would
not endanger the individual’s health or safety or the health or safety of others. This
presumption may be overcome by the applicant or the department proving, by a
preponderance of the evidence, that the applicant would be able to safely perform the job.
Law enforcement, for the purposes of this section, means police officer, deputy sheriff, or

sheriff whose principal duties consist of active law enforcement service.
(Amended by Stats. 2017, Ch. 799, Sec. 7. (AB 1556) Effective January 1, 2018.)
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12940.3.

Prior to January 1, 1996, a study or survey of the costs, including litigation and
reasonable accommodation expenses and other impacts on California employers of 15 or
more employees, resulting from compliance with Title I of the Americans with Disabilities
Act of 1990 (Public Law 101-336), shall be undertaken jointly by the California Chamber
of Commerce, the Department of Fair Employment and Housing, Protection and Advocacy,
Inc., and the State Department of Rehabilitation. The study shall also include an analysis
of the benefits of the requirements of Title I of the Americans with Disabilities Act of 1990
(Public Law 101-336) to persons with disabilities. The results of the study shall be
submitted to the Commission on Special Education for their review and recommendations.
The study shall provide a basis for a recommendation to the Legislature and the Governor
concerning whether the hardships imposed upon businesses outweigh the benefits to
persons with disabilities when the requirements of Title I of the Americans with Disabilities
Act of 1990 (Public Law 101-336) are extended to California employers of 5 to 14,
inclusive, employees by amending the Fair Employment and Housing Act to include people
with mental disabilities as a protected class. In conducting the study and making a
recommendation, the parties shall consider whether the additional requirements or
consequences of being subject to the additional requirements will impose a significant
hardship on employers of 5 to 14, inclusive, employees.

It is the intent to the Legislature that if, at the conclusion of the study and report to the
Legislature, it is determined that employers of between 5 and 14 employees would not
have a significant hardship in implementing the requirements of Title I of the Americans
with Disabilities Act of 1990 (Public Law 101-336), legislation should be introduced to
require that employers with between 5 and 14 employees are covered by the
requirements of Title I of the Americans with Disabilities Act of 1990 (Public Law 101-
336).

The Legislature intends that all employers, including employers of 5 to 14, inclusive,
employees, voluntarily comply with the requirements of Title I of the Americans with
Disabilities Act of 1990 (Public Law 101-336) so that persons with mental disabilities can
participate fully in the employment opportunities provided to all Californians. However, it
is the intent of the Legislature that existing employment discrimination provisions
covering employers of 5 to 14, inclusive, employees shall not be altered by amendments

to this part that become effective on January 1, 1993.
(Added by Stats. 1992, Ch. 913, Sec. 23.5. Effective January 1, 1993.)

12941.

The Legislature hereby declares its rejection of the court of appeal opinion in Marks v.
Loral Corp. (1997) 57 Cal.App.4th 30, and states that the opinion does not affect existing
law in any way, including, but not limited to, the law pertaining to disparate treatment.
The Legislature declares its intent that the use of salary as the basis for differentiating
between employees when terminating employment may be found to constitute age
discrimination if use of that criterion adversely impacts older workers as a group, and
further declares its intent that the disparate impact theory of proof may be used in claims
of age discrimination. The Legislature further reaffirms and declares its intent that the
courts interpret the state’s statutes prohibiting age discrimination in employment broadly
and vigorously, in @ manner comparable to prohibitions against sex and race
discrimination, and with the goal of not only protecting older workers as individuals, but
also of protecting older workers as a group, since they face unique obstacles in the later
phases of their careers. Nothing in this section shall limit the affirmative defenses
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traditionally available in employment discrimination cases including, but not limited to,

those set forth in Section 7286.7 of Title 2 of the California Code of Regulations.
(Added by renumbering Section 12941.1 by Stats. 2002, Ch. 525, Sec. 3. Effective January 1, 2003.)

12942.

(a) Every employer in this state shall permit any employee who indicates in writing a
desire in a reasonable time and can demonstrate the ability to do so, to continue the
employee’s employment beyond any retirement date contained in any private pension or
retirement plan.

This employment shall continue so long as the employee demonstrates the ability to
perform the functions of the job adequately and the employer is satisfied with the quality
of the work performed.

(b) Any employee indicating this desire and continuing the employment shall give the
employer written notice in reasonable time, of intent to retire or terminate when the
retirement or termination occurs after the employee’s retirement date.

(c) Nothing in this section or Section 12941 shall be construed to prohibit any of the
following:

(1) To prohibit an institution of higher education, as defined by Section 1001 of Title 20 of
the United States Code, from imposing a retirement policy for tenured faculty members,
provided that the institution has a policy permitting reemployment of these individuals on
a year-to-year basis.

(2) To prohibit compulsory retirement of any employee who has attained 70 years of age
and is a physician employed by a professional medical corporation, the articles or bylaws
of which provide for compulsory retirement.

(3) To prohibit compulsory retirement of any employee who has attained 65 years of age
and who for the two-year period immediately before retirement was employed in a bona
fide executive or a high policymaking position, if that employee is entitled to an
immediate nonforfeitable annual retirement benefit from a pension, profit-sharing,
savings, or deferred compensation plan, or any combination of those plans, of the
employer for the employee, which equals in the aggregate at least twenty-seven thousand

dollars ($27,000).
(Amended by Stats. 2017, Ch. 799, Sec. 8. (AB 1556) Effective January 1, 2018.)

12943.

It shall be an unlawful employment practice unless based upon a bona fide occupational
qualification:

(@) For the governing board of any school district, because of the pregnancy of any
person, to refuse to hire or employ that person, or to refuse to select that person for a
training program leading to employment, or to bar or to discharge that person from
employment or from a training program leading to employment, or to discriminate against
that person in compensation or in terms, conditions, or privileges of employment.

(b) For the governing board of any school district to terminate any employee who is
temporarily disabled, pursuant to or on the basis of an employment policy under which
insufficient or no leave is available, if the policy has a disparate impact on employees of

one sex and is not justified by necessity of the public schools.
(Amended by Stats. 2017, Ch. 799, Sec. 9. (AB 1556) Effective January 1, 2018.)

21


javascript:submitCodesValues('12942.','3.3.4.5.1','2017','799','8',%20'id_8e9db413-e525-11e7-99d3-2f570f4f10eb')
javascript:submitCodesValues('12943.','3.3.4.5.1','2017','799','9',%20'id_b29ffee5-e525-11e7-99d3-2f570f4f10eb')

12944.

(a) It shall be unlawful for a licensing board to require any examination or establish any
other qualification for licensing that has an adverse impact on any class by virtue of its
race, creed, color, national origin or ancestry, sex, gender, gender identity, gender
expression, age, medical condition, genetic information, physical disability, mental
disability, or sexual orientation, unless the practice can be demonstrated to be job
related.

Where the commission, after hearing, determines that an examination is unlawful under
this subdivision, the licensing board may continue to use and rely on the examination until
such time as judicial review by the superior court of the determination is exhausted.

If an examination or other qualification for licensing is determined to be unlawful under
this section, that determination shall not void, limit, repeal, or otherwise affect any right,
privilege, status, or responsibility previously conferred upon any person by the
examination or by a license issued in reliance on the examination or qualification.

(b) It shall be unlawful for a licensing board to fail or refuse to make reasonable
accommodation to an individual’s mental or physical disability or medical condition.

(c) It shall be unlawful for any licensing board, unless specifically acting in accordance
with federal equal employment opportunity guidelines or regulations approved by the
commission, to print or circulate or cause to be printed or circulated any publication, or to
make any non-job-related inquiry, either verbal or through use of an application form,
which expresses, directly or indirectly, any limitation, specification, or discrimination as to
race, religious creed, color, national origin, ancestry, physical disability, mental disability,
medical condition, genetic information, sex, gender, gender identity, gender expression,
age, or sexual orientation or any intent to make any such limitation, specification, or
discrimination. Nothing in this subdivision shall prohibit any licensing board from making,
in connection with prospective licensure or certification, an inquiry as to, or a request for
information regarding, the physical fitness of applicants if that inquiry or request for
information is directly related and pertinent to the license or the licensed position the
applicant is applying for. Nothing in this subdivision shall prohibit any licensing board, in
connection with prospective examinations, licensure, or certification, from inviting
individuals with physical or mental disabilities to request reasonable accommodations or
from making inquiries related to reasonable accommodations.

(d) It is unlawful for a licensing board to discriminate against any person because the
person has filed a complaint, testified, or assisted in any proceeding under this part.

(e) It is unlawful for any licensing board to fail to keep records of applications for licensing
or certification for a period of two years following the date of receipt of the applications.
(f) As used in this section, “licensing board” means any state board, agency, or authority
in the Business, Consumer Services, and Housing Agency that has the authority to grant
licenses or certificates which are prerequisites to employment eligibility or professional
status.

(Amended by Stats. 2012, Ch. 147, Sec. 17. (SB 1039) Effective January 1, 2013. Operative July 1, 2013, by Sec. 23 of Ch.
147.)

12945.

(a) In addition to the provisions that govern pregnancy, childbirth, or a related medical
condition in Sections 12926 and 12940, each of the following shall be an unlawful
employment practice, unless based upon a bona fide occupational qualification:

(1) For an employer to refuse to allow an employee disabled by pregnancy, childbirth, or a
related medical condition to take a leave for a reasonable period of time not to exceed
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four months and thereafter return to work, as set forth in the commission’s regulations.
The employee shall be entitled to utilize any accrued vacation leave during this period of
time. Reasonable period of time means that period during which the employee is disabled
on account of pregnancy, childbirth, or a related medical condition.

An employer may require an employee who plans to take a leave pursuant to this
subdivision to give the employer reasonable notice of the date the leave shall commence
and the estimated duration of the leave.

(2) (A) For an employer to refuse to maintain and pay for coverage for an eligible
employee who takes leave pursuant to paragraph (1) under a group health plan, as
defined in Section 5000(b)(1) of the Internal Revenue Code of 1986, for the duration of
the leave, not to exceed four months over the course of a 12-month period, commencing
on the date the leave taken under paragraph (1) begins, at the level and under the
conditions that coverage would have been provided if the employee had continued in
employment continuously for the duration of the leave. Nothing in this paragraph shall
preclude an employer from maintaining and paying for coverage under a group health
plan beyond four months. An employer may recover from the employee the premium that
the employer paid as required under this subdivision for maintaining coverage for the
employee under the group health plan if both of the following conditions occur:

(i) The employee fails to return from leave after the period of leave to which the employee
is entitled has expired.

(ii) The employee’s failure to return from leave is for a reason other than one of the
following:

(I) The employee taking leave under the Moore-Brown-Roberti Family Rights Act (Sections
12945.2 and 19702.3 of the Government Code).

(II) The continuation, recurrence, or onset of a health condition that entitles the employee
to leave under paragraph (1) or other circumstance beyond the control of the employee.
(B) If the employer is a state agency, the collective bargaining agreement shall govern
with respect to the continued receipt by an eligible employee of the health care coverage
specified in subparagraph (A).

(3) (A) For an employer to refuse to provide reasonable accommodation for an employee
for a condition related to pregnancy, childbirth, or a related medical condition, if the
employee so requests, with the advice of the employee’s health care provider.

(B) For an employer who has a policy, practice, or collective bargaining agreement
requiring or authorizing the transfer of temporarily disabled employees to less strenuous
or hazardous positions for the duration of the disability to refuse to transfer a pregnant
employee who so requests.

(C) For an employer to refuse to temporarily transfer a pregnant employee to a less
strenuous or hazardous position for the duration of the pregnancy if the employee so
requests, with the advice of the employee’s physician, where that transfer can be
reasonably accommodated. However, no employer shall be required by this section to
create additional employment that the employer would not otherwise have created, nor
shall the employer be required to discharge any employee, transfer any employee with
more seniority, or promote any employee who is not qualified to perform the job.

(4) For an employer to interfere with, restrain, or deny the exercise of, or the attempt to
exercise, any right provided under this section.

(b) This section shall not be construed to affect any other provision of law relating to sex
discrimination or pregnancy, or in any way to diminish the coverage of pregnhancy,
childbirth, or a medical condition related to pregnancy or childbirth under any other

provision of this part, including subdivision (a) of Section 12940.
(Amended by Stats. 2017, Ch. 799, Sec. 10. (AB 1556) Effective January 1, 2018.)



12945.1.
Sections 12945.2 and 19702.3 shall be known, and may be cited, as the Moore-Brown-

Roberti Family Rights Act.
(Added by Stats. 1993, Ch. 580, Sec. 1. Effective January 1, 1994.)

12945.2.

(a) Except as provided in subdivision (b), it shall be an unlawful employment practice for
any employer, as defined in paragraph (2) of subdivision (c), to refuse to grant a request
by any employee with more than 12 months of service with the employer, and who has at
least 1,250 hours of service with the employer during the previous 12-month period, to
take up to a total of 12 workweeks in any 12-month period for family care and medical
leave. Family care and medical leave requested pursuant to this subdivision shall not be
deemed to have been granted unless the employer provides the employee, upon granting
the leave request, a guarantee of employment in the same or a comparable position upon
the termination of the leave. The commission shall adopt a regulation specifying the
elements of a reasonable request.

(b) Notwithstanding subdivision (a), it shall not be an unlawful employment practice for
an employer to refuse to grant a request for family care and medical leave by an
employee if the employer employs less than 50 employees within 75 miles of the worksite
where that employee is employed.

(c) For purposes of this section:

(1) “Child” means a biological, adopted, or foster child, a stepchild, a legal ward, or a child
of a person standing in loco parentis who is either of the following:

(A) Under 18 years of age.

(B) An adult dependent child.

(2) “Employer” means either of the following:

(A) Any person who directly employs 50 or more persons to perform services for a wage
or salary.

(B) The state, and any political or civil subdivision of the state and cities.

(3) “Family care and medical leave” means any of the following:

(A) Leave for reason of the birth of a child of the employee, the placement of a child with
an employee in connection with the adoption or foster care of the child by the employee,
or the serious health condition of a child of the employee.

(B) Leave to care for a parent or a spouse who has a serious health condition.

(C) Leave because of an employee’s own serious health condition that makes the
employee unable to perform the functions of the position of that employee, except for
leave taken for disability on account of pregnancy, childbirth, or related medical
conditions.

(4) “Employment in the same or a comparable position” means employment in a position
that has the same or similar duties and pay that can be performed at the same or similar
geographic location as the position held prior to the leave.

(5) "FMLA"” means the federal Family and Medical Leave Act of 1993 (P.L. 103-3).

(6) “Health care provider” means any of the following:

(A) An individual holding either a physician’s and surgeon’s certificate issued pursuant to
Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the Business and
Professions Code, an osteopathic physician’s and surgeon’s certificate issued pursuant to
Article 4.5 (commencing with Section 2099.5) of Chapter 5 of Division 2 of the Business
and Professions Code, or an individual duly licensed as a physician, surgeon, or
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osteopathic physician or surgeon in another state or jurisdiction, who directly treats or
supervises the treatment of the serious health condition.

(B) Any other person determined by the United States Secretary of Labor to be capable of
providing health care services under the FMLA.

(7) “Parent” means a biological, foster, or adoptive parent, a stepparent, a legal guardian,
or other person who stood in loco parentis to the employee when the employee was a
child.

(8) “Serious health condition” means an illness, injury, impairment, or physical or mental
condition that involves either of the following:

(A) Inpatient care in a hospital, hospice, or residential health care facility.

(B) Continuing treatment or continuing supervision by a health care provider.

(d) An employer shall not be required to pay an employee for any leave taken pursuant to
subdivision (a), except as required by subdivision (e).

(e) An employee taking a leave permitted by subdivision (a) may elect, or an employer
may require the employee, to substitute, for leave allowed under subdivision (a), any of
the employee’s accrued vacation leave or other accrued time off during this period or any
other paid or unpaid time off negotiated with the employer. If an employee takes a leave
because of the employee’s own serious health condition, the employee may also elect, or
the employer may also require the employee, to substitute accrued sick leave during the
period of the leave. However, an employee shall not use sick leave during a period of
leave in connection with the birth, adoption, or foster care of a child, or to care for a child,
parent, or spouse with a serious health condition, unless mutually agreed to by the
employer and the employee.

(f) (1) During any period that an eligible employee takes leave pursuant to subdivision (a)
or takes leave that qualifies as leave taken under the FMLA, the employer shall maintain
and pay for coverage under a “group health plan,” as defined in Section 5000(b)(1) of the
Internal Revenue Code, for the duration of the leave, not to exceed 12 workweeks in a
12-month period, commencing on the date leave taken under the FMLA commences, at
the level and under the conditions coverage would have been provided if the employee
had continued in employment continuously for the duration of the leave. Nothing in the
preceding sentence shall preclude an employer from maintaining and paying for coverage
under a “group health plan” beyond 12 workweeks. An employer may recover the
premium that the employer paid as required by this subdivision for maintaining coverage
for the employee under the group health plan if both of the following conditions occur:

(A) The employee fails to return from leave after the period of leave to which the
employee is entitled has expired.

(B) The employee’s failure to return from leave is for a reason other than the
continuation, recurrence, or onset of a serious health condition that entitles the employee
to leave under subdivision (a) or other circumstances beyond the control of the employee.
(2) Any employee taking leave pursuant to subdivision (a) shall continue to be entitled to
participate in employee health plans for any period during which coverage is not provided
by the employer under paragraph (1), employee benefit plans, including life insurance or
short-term or long-term disability or accident insurance, pension and retirement plans,
and supplemental unemployment benefit plans to the same extent and under the same
conditions as apply to an unpaid leave taken for any purpose other than those described
in subdivision (a). In the absence of these conditions an employee shall continue to be
entitled to participate in these plans and, in the case of health and welfare employee
benefit plans, including life insurance or short-term or long-term disability or accident
insurance, or other similar plans, the employer may, at the employer’s discretion, require
the employee to pay premiums, at the group rate, during the period of leave not covered
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by any accrued vacation leave, or other accrued time off, or any other paid or unpaid time
off negotiated with the employer, as a condition of continued coverage during the leave
period. However, the nonpayment of premiums by an employee shall not constitute a
break in service, for purposes of longevity, seniority under any collective bargaining
agreement, or any employee benefit plan.

For purposes of pension and retirement plans, an employer shall not be required to make
plan payments for an employee during the leave period, and the leave period shall not be
required to be counted for purposes of time accrued under the plan. However, an
employee covered by a pension plan may continue to make contributions in accordance
with the terms of the plan during the period of the leave.

(g) During a family care and medical leave period, the employee shall retain employee
status with the employer, and the leave shall not constitute a break in service, for
purposes of longevity, seniority under any collective bargaining agreement, or any
employee benefit plan. An employee returning from leave shall return with no less
seniority than the employee had when the leave commenced, for purposes of layoff,
recall, promotion, job assignment, and seniority-related benefits such as vacation.

(h) If the employee’s need for a leave pursuant to this section is foreseeable, the
employee shall provide the employer with reasonable advance notice of the need for the
leave.

(i) If the employee’s need for leave pursuant to this section is foreseeable due to a
planned medical treatment or supervision, the employee shall make a reasonable effort to
schedule the treatment or supervision to avoid disruption to the operations of the
employer, subject to the approval of the health care provider of the individual requiring
the treatment or supervision.

(3) (1) An employer may require that an employee’s request for leave to care for a child, a
spouse, or a parent who has a serious health condition be supported by a certification
issued by the health care provider of the individual requiring care. That certification shall
be sufficient if it includes all of the following:

(A) The date on which the serious health condition commenced.

(B) The probable duration of the condition.

(C) An estimate of the amount of time that the health care provider believes the
employee needs to care for the individual requiring the care.

(D) A statement that the serious health condition warrants the participation of a family
member to provide care during a period of the treatment or supervision of the individual
requiring care.

(2) Upon expiration of the time estimated by the health care provider in subparagraph (C)
of paragraph (1), the employer may require the employee to obtain recertification, in
accordance with the procedure provided in paragraph (1), if additional leave is required.
(k) (1) An employer may require that an employee’s request for leave because of the
employee’s own serious health condition be supported by a certification issued by the
employee’s health care provider. That certification shall be sufficient if it includes all of the
following:

(A) The date on which the serious health condition commenced.

(B) The probable duration of the condition.

(C) A statement that, due to the serious health condition, the employee is unable to
perform the function of the employee’s position.

(2) The employer may require that the employee obtain subsequent recertification
regarding the employee’s serious health condition on a reasonable basis, in accordance
with the procedure provided in paragraph (1), if additional leave is required.
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(3) (A) In any case in which the employer has reason to doubt the validity of the
certification provided pursuant to this section, the employer may require, at the
employer’s expense, that the employee obtain the opinion of a second health care
provider, designated or approved by the employer, concerning any information certified
under paragraph (1).

(B) The health care provider designated or approved under subparagraph (A) shall not be
employed on a regular basis by the employer.

(C) In any case in which the second opinion described in subparagraph (A) differs from
the opinion in the original certification, the employer may require, at the employer’s
expense, that the employee obtain the opinion of a third health care provider, designated
or approved jointly by the employer and the employee, concerning the information
certified under paragraph (1).

(D) The opinion of the third health care provider concerning the information certified
under paragraph (1) shall be considered to be final and shall be binding on the employer
and the employee.

(4) As a condition of an employee’s return from leave taken because of the employee’s
own serious health condition, the employer may have a uniformly applied practice or
policy that requires the employee to obtain certification from the employee’s health care
provider that the employee is able to resume work. Nothing in this paragraph shall
supersede a valid collective bargaining agreement that governs the return to work of that
employee.

() It shall be an unlawful employment practice for an employer to refuse to hire, or to
discharge, fine, suspend, expel, or discriminate against, any individual because of any of
the following:

(1) An individual’s exercise of the right to family care and medical leave provided by
subdivision (a).

(2) An individual’s giving information or testimony as to the individual’s own family care
and medical leave, or another person’s family care and medical leave, in any inquiry or
proceeding related to rights guaranteed under this section.

(m) This section shall not be construed to require any changes in existing collective
bargaining agreements during the life of the contract, or until January 1, 1993, whichever
occurs first.

(n) The amendments made to this section by Chapter 827 of the Statutes of 1993 shall
not be construed to require any changes in existing collective bargaining agreements
during the life of the contract, or until February 5, 1994, whichever occurs first.

(o) This section shall be construed as separate and distinct from Section 12945.

(p) Leave provided for pursuant to this section may be taken in one or more periods. The
12-month period during which 12 workweeks of leave may be taken under this section
shall run concurrently with the 12-month period under the FMLA, and shall commence the
date leave taken under the FMLA commences.

(9) In any case in which both parents entitled to leave under subdivision (a) are employed
by the same employer, the employer shall not be required to grant leave in connection
with the birth, adoption, or foster care of a child that would allow the parents family care
and medical leave totaling more than the amount specified in subdivision (a).

(r) (1) Notwithstanding subdivision (a), an employer may refuse to reinstate an employee
returning from leave to the same or a comparable position if all of the following apply:

(A) The employee is a salaried employee who is among the highest paid 10 percent of the
employer’s employees who are employed within 75 miles of the worksite at which that
employee is employed.
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(B) The refusal is necessary to prevent substantial and grievous economic injury to the
operations of the employer.

(C) The employer notifies the employee of the intent to refuse reinstatement at the time
the employer determines the refusal is necessary under subparagraph (B).

(2) In any case in which the leave has already commenced, the employer shall give the
employee a reasonable opportunity to return to work following the notice prescribed by
subparagraph (C).

(s) Leave taken by an employee pursuant to this section shall run concurrently with leave
taken pursuant to the FMLA, except for any leave taken under the FMLA for disability on
account of pregnancy, childbirth, or related medical conditions. The aggregate amount of
leave taken under this section or the FMLA, or both, except for leave taken for disability
on account of pregnancy, childbirth, or related medical conditions, shall not exceed 12
workweeks in a 12-month period. An employee is entitled to take, in addition to the leave
provided for under this section and the FMLA, the leave provided for in Section 12945, if
the employee is otherwise qualified for that leave.

(t) It shall be an unlawful employment practice for an employer to interfere with, restrain,

or deny the exercise of, or the attempt to exercise, any right provided under this section.
(Amended by Stats. 2017, Ch. 799, Sec. 11. (AB 1556) Effective January 1, 2018.)

12945.5.
It shall be an unlawful employment practice for an employer to require any employee to

be sterilized as a condition of employment.
(Added by Stats. 1980, Ch. 619.)

12945.6.

(a) It shall be an unlawful employment practice for an employer to do any of the
following:

(1) Refuse to allow an employee with more than 12 months of service with the employer,
who has at least 1,250 hours of service with the employer during the previous 12-month
period, and who works at a worksite in which the employer employs at least 20
employees within 75 miles, upon request, to take up to 12 weeks of parental leave to
bond with a new child within one year of the child’s birth, adoption, or foster care
placement. If, on or before the commencement of this parental leave, the employer does
not provide a guarantee of employment in the same or a comparable position upon the
termination of the leave, the employer shall be deemed to have refused to allow the
leave. The employee shall be entitled to utilize accrued vacation pay, paid sick time, other
accrued paid time off, or other paid or unpaid time off negotiated with the employer,
during the period of parental leave.

(2) Refuse to maintain and pay for coverage for an eligible employee who takes parental
leave pursuant to this section under a group health plan, as defined in Section 5000(b)(1)
of the Internal Revenue Code of 1986, for the duration of the leave, not to exceed 12
weeks over the course of a 12-month period, commencing on the date that the parental
leave commences, at the level and under the conditions that coverage would have been
provided if the employee had continued to work in his or her position for the duration of
the leave.

(b) An employee is entitled to take, in addition to the leave provided pursuant to this
section, leave provided pursuant to Section 12945 if the employee is otherwise qualified
for that leave.
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(c) This section shall not apply to an employee who is subject to both Section 12945.2
and the federal Family and Medical Leave Act of 1993.

(d) An employer may recover the premium that the employer paid as required by this
section for maintaining coverage for the employee under the group health plan, if both of
the following conditions occur:

(1) The employee fails to return from leave after the period of leave to which the
employee is entitled has expired.

(2) The failure of the employee to return from leave is for a reason other than the
continuation, recurrence, or onset of a serious health condition or other circumstances
beyond the control of the employee.

(e) In any case in which both parents entitled to leave under subdivision (a) are employed
by the same employer, the employer is not required to grant leave in connection with the
birth, adoption, or foster care of a child that would allow the parents parental leave
totaling more than the amount specified in subdivision (a). The employer may, but is not
required to, grant simultaneous leave to both of these employees.

(f) Parental leave taken pursuant to this section shall run concurrently to parental leave
taken as described in Sections 44977.5, 45196.1, 87780.1, and 88196.1 of the Education
Code.

(g) It shall be an unlawful employment practice for an employer to refuse to hire, or to
discharge, fine, suspend, expel, or discriminate against, an individual because of either of
the following:

(1) An individual’s exercise of the right to parental leave provided by subdivision (a).

(2) An individual’s giving information or testimony as to his or her own parental leave, or
another person’s parental leave, in an inquiry or proceeding related to rights guaranteed
under this section.

(h) It shall be an unlawful employment practice for an employer to interfere with, restrain,
or deny the exercise of, or the attempt to exercise, any right provided under this section.
(i) For purposes of this section, “employer” means either of the following:

(1) A person who directly employs 20 or more persons to perform services for a wage or
salary.

(2) The state, and any political or civil subdivision of the state and cities.

(j) To the extent that state regulations interpreting the Moore-Brown-Roberti Family
Rights Act, also known as the California Family Rights Act (Sections 12945.2 and
19702.3), are within the scope of, and not inconsistent with this section or with other
state law, including the California Constitution, the council shall incorporate those
regulations by reference to govern leave under this section.

(k) The department, upon receiving the necessary funding, upon appropriation by the
Legislature, shall create a parental leave mediation pilot program. Under the pilot
program, an employer may, within 60 days of receipt of a right-to-sue notice, request all
parties to participate in the department’s Mediation Division Program. If an employer
requests mediation within 60 days of receipt of a right-to-sue notice, an employee shall
not pursue any civil action under this section until the mediation is complete. The
employee’s statute of limitations, including for all related claims not under this section,
shall be tolled upon receipt of the employer’s request to participate in the department’s
Mediation Division Program until the mediation is complete. For purposes of this
subdivision, a mediation is complete when, at any time after the employer’s request,
either party notifies the department’s Mediation Division Program and all other parties
that it is electing not to participate in, or is withdrawing from, the mediation or the
department notifies the parties that it believes further mediation would be fruitless.
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(1) This section shall remain in effect only until January 1, 2020, and as of that date is

repealed.
(Added by Stats. 2017, Ch. 686, Sec. 2. (SB 63) Effective January 1, 2018. Repealed as of January 1, 2020, by its own
provisions. See later operative version added by Sec. 3 of Stats. 2017, Ch.686.)

12945.6.

(a) It shall be an unlawful employment practice for an employer to do any of the
following:

(1) Refuse to allow an employee with more than 12 months of service with the employer,
who has at least 1,250 hours of service with the employer during the previous 12-month
period, and who works at a worksite in which the employer employs at least 20
employees within 75 miles, upon request, to take up to 12 weeks of parental leave to
bond with a new child within one year of the child’s birth, adoption, or foster care
placement. If, on or before the commencement of this parental leave, the employer does
not provide a guarantee of employment in the same or a comparable position upon the
termination of the leave, the employer shall be deemed to have refused to allow the
leave. The employee shall be entitled to utilize accrued vacation pay, paid sick time, other
accrued paid time off, or other paid or unpaid time off negotiated with the employer,
during the period of parental leave.

(2) Refuse to maintain and pay for coverage for an eligible employee who takes parental
leave pursuant to this section under a group health plan, as defined in Section 5000(b)(1)
of the Internal Revenue Code of 1986, for the duration of the leave, not to exceed 12
weeks over the course of a 12-month period, commencing on the date that the parental
leave commences, at the level and under the conditions that coverage would have been
provided if the employee had continued to work in his or her position for the duration of
the leave.

(b) An employee is entitled to take, in addition to the leave provided pursuant to this
section, leave provided pursuant to Section 12945 if the employee is otherwise qualified
for that leave.

(c) This section shall not apply to an employee who is subject to both Section 12945.2
and the federal Family and Medical Leave Act of 1993.

(d) An employer may recover the premium that the employer paid as required by this
section for maintaining coverage for the employee under the group health plan, if both of
the following conditions occur:

(1) The employee fails to return from leave after the period of leave to which the
employee is entitled has expired.

(2) The failure of the employee to return from leave is for a reason other than the
continuation, recurrence, or onset of a serious health condition or other circumstances
beyond the control of the employee.

(e) In any case in which both parents entitled to leave under subdivision (a) are employed
by the same employer, the employer is not required to grant leave in connection with the
birth, adoption, or foster care of a child that would allow the parents parental leave
totaling more than the amount specified in subdivision (a). The employer may, but is not
required to, grant simultaneous leave to both of these employees.

(f) Parental leave taken pursuant to this section shall run concurrently to parental leave
taken as described in Sections 44977.5, 45196.1, 87780.1, and 88196.1 of the Education
Code.
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(g) It shall be an unlawful employment practice for an employer to refuse to hire, or to
discharge, fine, suspend, expel, or discriminate against, an individual because of either of
the following:

(1) An individual’s exercise of the right to parental leave provided by subdivision (a).

(2) An individual’s giving information or testimony as to his or her own parental leave, or
another person’s parental leave, in an inquiry or proceeding related to rights guaranteed
under this section.

(h) It shall be an unlawful employment practice for an employer to interfere with, restrain,
or deny the exercise of, or the attempt to exercise, any right provided under this section.
(i) For purposes of this section, “employer” means either of the following:

(1) A person who directly employs 20 or more persons to perform services for a wage or
salary.

(2) The state, and any political or civil subdivision of the state and cities.

(j) To the extent that state regulations interpreting the Moore-Brown-Roberti Family
Rights Act, also known as the California Family Rights Act (Sections 12945.2 and
19702.3), are within the scope of, and not inconsistent with this section or with other
state law, including the California Constitution, the council shall incorporate those
regulations by reference to govern leave under this section.

(k) This section shall take effect January 1, 2020.
(Repealed (in Sec. 2) and added by Stats. 2017, Ch. 686, Sec. 3. (SB 63) Effective January 1, 2018. Section operative January
1, 2020, by its own provisions.)

12946.

It shall be an unlawful practice for employers, labor organizations, and employment
agencies subject to the provisions of this part to fail to maintain and preserve any and all
applications, personnel, membership, or employment referral records and files for a
minimum period of two years after the records and files are initially created or received,
or for employers to fail to retain personnel files of applicants or terminated employees for
a minimum period of two years after the date of the employment action taken. For the
purposes of this section, the State Personnel Board is exempt from the two-year retention
requirement and shall instead, maintain the records and files for a period of one year.
Upon notice that a verified complaint against it has been filed under this part, any such
employer, labor organization, or employment agency shall maintain and preserve any and
all records and files until the complaint is fully and finally disposed of and all appeals or
related proceedings terminated. The council shall adopt suitable rules, regulations, and
standards to carry out the purposes of this section. Where necessary, the department,
pursuant to its powers under Section 12974, may seek temporary or preliminary judicial

relief to enforce this section.
(Amended by Stats. 2012, Ch. 46, Sec. 38. (SB 1038) Effective June 27, 2012. Operative January 1, 2013, by Sec. 140 of Ch.
46.)

12947.
It shall not be an unlawful practice under this part for an employer or labor organization
to provide or make financial provision for child care services of a custodial or other nature

for its employees or members who are responsible for minor children.
(Added by Stats. 1980, Ch. 992.)
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12947.5.

(a) It shall be an unlawful employment practice for an employer to refuse to permit an
employee to wear pants on account of the sex of the employee.

(b) Nothing in this section shall prohibit an employer from requiring employees in a
particular occupation to wear a uniform.

(c) Nothing in this section shall prohibit an employer from requiring an employee to wear
a costume while that employee is portraying a specific character or dramatic role.

(d) The council may exempt an employer from the requirements of this section for good

cause shown and shall adopt standards and procedures for granting exemptions.
(Amended by Stats. 2012, Ch. 46, Sec. 39. (SB 1038) Effective June 27, 2012. Operative January 1, 2013, by Sec. 140 of Ch.
46.)

12948.
It is an unlawful practice under this part for a person to deny or to aid, incite, or conspire
in the denial of the rights created by Section 51, 51.5, 51.7, 54, 54.1, or 54.2 of the Civil

Code.
(Amended by Stats. 1999, Ch. 591, Sec. 10. Effective January 1, 2000.)

12949.

Nothing in this part relating to gender-based discrimination affects the ability of an
employer to require an employee to adhere to reasonable workplace appearance,
grooming, and dress standards not precluded by other provisions of state or federal law,
provided that an employer shall allow an employee to appear or dress consistently with

the employee’s gender identity or gender expression.
(Amended by Stats. 2011, Ch. 719, Sec. 20. (AB 887) Effective January 1, 2012.)

12950.

In addition to employer responsibilities set forth in subdivisions (j) and (k) of Section
12940 and in rules adopted by the department and the council, every employer shall act
to ensure a workplace free of sexual harassment by implementing the following minimum
requirements:

(a) (1) The department shall amend its current poster on discrimination in employment
to include information relating to the illegality of sexual harassment. This amended poster
shall be distributed to employers when the supply of the current poster is exhausted. One
copy of the amended poster shall be provided by the department to an employer upon
request. The amended poster shall be available at each office of the department, and shall
be mailed if the request includes a self-addressed envelope with postage affixed. Multiple
copies of the amended poster shall be made available online by the Department of Fair
Employment and Housing. Each employer shall post the amended poster in a prominent
and accessible location in the workplace.

(2) Post a poster developed by the department regarding transgender rights in a
prominent and accessible location in the workplace.

(b) Each employer shall obtain from the department its information sheet on sexual
harassment, which the department shall make available to employers for reproduction
and distribution to employees. One copy of the information sheet shall be provided by the
department to an employer upon request. The information sheets shall be available at
each office of the department, and shall be mailed if the request includes a self-addressed
envelope with postage affixed. Multiple copies of the information sheet shall be made
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available online by the Department of Fair Employment and Housing. Each employer shall
distribute this information sheet to its employees, unless the employer provides
equivalent information to its employees that contains, at a minimum, components on the
following:

(1) The illegality of sexual harassment.

(2) The definition of sexual harassment under applicable state and federal law.

(3) A description of sexual harassment, utilizing examples.

(4) The internal complaint process of the employer available to the employee.

(5) The legal remedies and complaint process available through the department.

(6) Directions on how to contact the department.

(7) The protection against retaliation provided by Title 2 of the California Code of
Regulations for opposing the practices prohibited by this article or for filing a complaint
with, or otherwise participating in an investigation, proceeding, or hearing conducted by,
the department or the council.

(c) The information sheet or information required to be distributed to employees pursuant
to subdivision (b) shall be delivered in a manner that ensures distribution to each
employee, such as including the information sheet or information with an employee’s pay.
(d) Notwithstanding subdivisions (j) and (k) of Section 12940, a claim that the
information sheet or information required to be distributed pursuant to this section did not
reach a particular individual or individuals shall not in and of itself result in the liability of
any employer to any present or former employee or applicant in any action alleging sexual
harassment. Conversely, an employer’s compliance with this section does not insulate the
employer from liability for sexual harassment of any current or former employee or
applicant.

(e) If an employer violates the requirements of this section, the department may seek an

order requiring the employer to comply with these requirements.
(Amended by Stats. 2017, Ch. 858, Sec. 1. (SB 396) Effective January 1, 2018.)

12950.1.

(a) An employer having 50 or more employees shall provide at least two hours of
classroom or other effective interactive training and education regarding sexual
harassment to all supervisory employees in California within six months of their
assumption of a supervisory position. An employer covered by this section shall provide
sexual harassment training and education to each supervisory employee in California once
every two years. The training and education required by this section shall include
information and practical guidance regarding the federal and state statutory provisions
concerning the prohibition against and the prevention and correction of sexual harassment
and the remedies available to victims of sexual harassment in employment. The training
and education shall also include practical examples aimed at instructing supervisors in the
prevention of harassment, discrimination, and retaliation, and shall be presented by
trainers or educators with knowledge and expertise in the prevention of harassment,
discrimination, and retaliation.

(b) An employer shall also include prevention of abusive conduct as a component of the
training and education specified in subdivision (a).

(c) An employer shall also provide training inclusive of harassment based on gender
identity, gender expression, and sexual orientation as a component of the training and
education specified in subdivision (a). The training and education shall include practical
examples inclusive of harassment based on gender identity, gender expression, and
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sexual orientation, and shall be presented by trainers or educators with knowledge and
expertise in those areas.

(d) The state shall incorporate the training required by subdivisions (a) to (c), inclusive,
into the 80 hours of training provided to all new supervisory employees pursuant to
subdivision (b) of Section 19995.4, using existing resources.

(e) Notwithstanding subdivisions (j) and (k) of Section 12940, a claim that the training
and education required by this section did not reach a particular individual or individuals
shall not in and of itself result in the liability of any employer to any present or former
employee or applicant in any action alleging sexual harassment. Conversely, an
employer’s compliance with this section does not insulate the employer from liability for
sexual harassment of any current or former employee or applicant.

(f) If an employer violates this section, the department may seek an order requiring the
employer to comply with these requirements.

(g) The training and education required by this section is intended to establish a minimum
threshold and should not discourage or relieve any employer from providing for longer,
more frequent, or more elaborate training and education regarding workplace harassment
or other forms of unlawful discrimination in order to meet its obligations to take all
reasonable steps necessary to prevent and correct harassment and discrimination.

(h) (1) For purposes of this section only, “employer” means any person regularly
employing 50 or more persons or regularly receiving the services of 50 or more persons
providing services pursuant to a contract, or any person acting as an agent of an
employer, directly or indirectly, the state, or any political or civil subdivision of the state,
and cities.

(2) For purposes of this section, “abusive conduct” means conduct of an employer or
employee in the workplace, with malice, that a reasonable person would find hostile,
offensive, and unrelated to an employer’s legitimate business interests. Abusive conduct
may include repeated infliction of verbal abuse, such as the use of derogatory remarks,
insults, and epithets, verbal or physical conduct that a reasonable person would find
threatening, intimidating, or humiliating, or the gratuitous sabotage or undermining of a
person’s work performance. A single act shall not constitute abusive conduct, unless

especially severe and egregious.
(Amended by Stats. 2017, Ch. 858, Sec. 2. (SB 396) Effective January 1, 2018.)

12951.

(@) It is an unlawful employment practice for an employer, as defined in subdivision (d) of
Section 12926, to adopt or enforce a policy that limits or prohibits the use of any
language in any workplace, unless both of the following conditions exist:

(1) The language restriction is justified by a business necessity.

(2) The employer has notified its employees of the circumstances and the time when the
language restriction is required to be observed and of the consequences for violating the
language restriction.

(b) For the purposes of this section, “business necessity” means an overriding legitimate
business purpose such that the language restriction is necessary to the safe and efficient
operation of the business, that the language restriction effectively fulfills the business
purpose it is supposed to serve, and there is no alternative practice to the language
restriction that would accomplish the business purpose equally well with a lesser

discriminatory impact.
(Added by Stats. 2001, Ch. 295, Sec. 2. Effective January 1, 2002.)
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12952.

(a) Except as provided in subdivision (d), it is an unlawful employment practice for an
employer with five or more employees to do any of the following:

(1) To include on any application for employment, before the employer makes a
conditional offer of employment to the applicant, any question that seeks the disclosure of
an applicant’s conviction history.

(2) To inquire into or consider the conviction history of the applicant, including any inquiry
about conviction history on any employment application, until after the employer has
made a conditional offer of employment to the applicant.

(3) To consider, distribute, or disseminate information about any of the following while
conducting a conviction history background check in connection with any application for
employment:

(A) Arrest not followed by conviction, except in the circumstances as permitted in
paragraph (1) of subdivision (a) and subdivision (f) of Section 432.7 of the Labor Code.
(B) Referral to or participation in a pretrial or posttrial diversion program.

(C) Convictions that have been sealed, dismissed, expunged, or statutorily eradicated
pursuant to law.

(4) To interfere with, restrain, or deny the exercise of, or the attempt to exercise, any
right provided under this section.

(b) This section shall not be construed to prevent an employer from conducting a
conviction history background check not in conflict with the provisions of subdivision (a).
(c) (1) (A) An employer that intends to deny an applicant a position of employment solely
or in part because of the applicant’s conviction history shall make an individualized
assessment of whether the applicant’s conviction history has a direct and adverse
relationship with the specific duties of the job that justify denying the applicant the
position. In making the assessment described in this paragraph, the employer shall
consider all of the following:

(i) The nature and gravity of the offense or conduct.

(ii) The time that has passed since the offense or conduct and completion of the sentence.
(iii) The nature of the job held or sought.

(B) An employer may, but is not required to, commit the results of this individualized
assessment to writing.

(2) If the employer makes a preliminary decision that the applicant’s conviction history
disqualifies the applicant from employment, the employer shall notify the applicant of this
preliminary decision in writing. That notification may, but is not required to, justify or
explain the employer’s reasoning for making the preliminary decision. The notification
shall contain all of the following:

(A) Notice of the disqualifying conviction or convictions that are the basis for the
preliminary decision to rescind the offer.

(B) A copy of the conviction history report, if any.

(C) An explanation of the applicant’s right to respond to the notice of the employer’s
preliminary decision before that decision becomes final and the deadline by which to
respond. The explanation shall inform the applicant that the response may include
submission of evidence challenging the accuracy of the conviction history report that is
the basis for rescinding the offer, evidence of rehabilitation or mitigating circumstances,
or both.

(3) The applicant shall have at least five business days to respond to the notice provided
to the applicant under paragraph (2) before the employer may make a final decision. If,
within the five business days, the applicant notifies the employer in writing that the
applicant disputes the accuracy of the conviction history report that was the basis for the
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preliminary decision to rescind the offer and that the applicant is taking specific steps to
obtain evidence supporting that assertion, then the applicant shall have five additional
business days to respond to the notice.

(4) The employer shall consider information submitted by the applicant pursuant to
paragraph (3) before making a final decision.

(5) If an employer makes a final decision to deny an application solely or in part because
of the applicant’s conviction history, the employer shall notify the applicant in writing of all
the following:

(A) The final denial or disqualification. The employer may, but is not required to, justify or
explain the employer’s reasoning for making the final denial or disqualification.

(B) Any existing procedure the employer has for the applicant to challenge the decision or
request reconsideration.

(C) The right to file a complaint with the department.

(d) This section does not apply in any of the following circumstances:

(1) To a position for which a state or local agency is otherwise required by law to conduct
a conviction history background check.

(2) To a position with a criminal justice agency, as defined in Section 13101 of the Penal
Code.

(3) To a position as a Farm Labor Contractor, as described in Section 1685 of the Labor
Code.

(4) To a position where an employer or agent thereof is required by any state, federal, or
local law to conduct criminal background checks for employment purposes or to restrict
employment based on criminal history. For purposes of this paragraph, federal law shall
include rules or regulations promulgated by a self-regulatory organization as defined in
Section 3(a)(26) of the Securities Exchange Act of 1934, as amended by 124 Stat. 1652
(Public Law 111-203), pursuant to the authority in Section 19(b) of the Securities
Exchange Act of 1934, as amended by 124 Stat. 1652 (Public Law 111-203).

(e) The remedies under this section shall be in addition to and not in derogation of all
other rights and remedies that an applicant may have under any other law, including any
local ordinance.

(f) For purposes of this section:

(1) “Conviction” has the same meaning as defined in paragraphs (1) and (3) of
subdivision (a) of Section 432.7 of the Labor Code.

(2) Notwithstanding paragraph (1), the term “conviction history” includes:

(A) An arrest not resulting in conviction only in the specific, limited circumstances
described in subdivision (f) of Section 432.7 of the Labor Code, when an employer at a
health facility, as defined in Section 1250 of the Health and Safety Code, may ask an
applicant for certain positions about specified types of arrests.

(B) An arrest for which an individual is out on bail or his or her own recognizance pending

trial.
(Added by Stats. 2017, Ch. 789, Sec. 2. (AB 1008) Effective January 1, 2018.)
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